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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 
hearing, counsel or self-represented parties call the department rendering the decision to request 
argument and to specify the issues to be argued. Calling counsel or self-represented parties requesting 
argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 
of his or her decision to appear and of the issues to be argued. Failure to timely advise the Court and 
counsel or self-represented parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or email 
notification to the department of the request to argue and specification of issues to be argued – with a 
STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number is: (925) 608-2686.  Dept. 12’s 
email address is: dept12@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the court.  Any 
emails received in contravention of this order will be disregarded by the court and may subject the 
offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the tentative 
ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be attached to the 
proposed order when submitted to the Court for issuance of the order. 
 

    

1. 9:00 AM CASE NUMBER:  C22-00604 
CASE NAME:  KACEY HERNANDEZ VS.  ABA PLUS, INC. 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION AND PAGA 
SETTLEMENT  
FILED BY: HERNANDEZ, KACEY 
*TENTATIVE RULING:* 
 
The parties have stipulated to file a fourth amended complaint, which will add a plaintiff and add 

some additional claims. The Court assumes that that will result in short due course in another 

preliminary approval motion, but that an updated motion will be needed to account for the changes 

in the substance of the settlement. Accordingly, this motion is taken off calendar. The CMC now set 

for February 15 is continued to June 26 as a precaution, but with the expectation that it will be 

superseded by an intervening motion. 
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2. 9:00 AM CASE NUMBER:  C22-01296 
CASE NAME:  JERRYAL CULLER VS. PLUMMERS INC. DBA DANIA FURNITURE 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION  
FILED BY: PLUMMERS INC. DBA DANIA FURNITURE 
*TENTATIVE RULING:* 
 
Before the Court is a motion by Defendant Plummers, Inc. to compel arbitration and related relief. For 

the following reasons, the motion is granted in part and denied in part. The motion to compel 

arbitration of plaintiff Jerryal Culler’s individual claims is granted, and Plaintiff’s individual claims are 

ordered to arbitration. The Court denies the motion to the extent it seeks dismissal of the action and 

grants the motion to the extent it seeks a stay of the action as to Plaintiffs’ representative PAGA 

claims, as described below. This action shall be stayed through June 9, 2023. A case management 

conference is set for 8:30 a.m. on May 2, 2023. The parties shall include with their case management 

conference statements a report on the status of the arbitration and any other developments relevant 

to whether the stay should be terminated or extended. 

Request for Judicial Notice 

Defendant’s unopposed request for judicial notice of the AAA Rules is granted. (Evid. Code §§ 452, 

453.) 

Evidentiary Objections 

Defendant’s objections to the Declaration of Jerryal Culler are overruled. 

Brief Background 

Plaintiff Jerryal Culler alleges that he worked as a driver for Defendant Plummers. (FAC ¶¶ 1, 21.) The 

FAC alleges numerous violations of the California Labor Code (for failure to provide meal and rest 

breaks, failure to reimburse expenses) as well as a violation of Business & Professions Code § 17200. 

The FAC seeks penalties pursuant to Labor Code § 226(a) and § 2699.  

As part of Defendant’s onboarding process, new hires are set up an individual account on Plummers’ 

onboarding portal, which prompts them to (among other things) review and execute the Company’s 

Arbitration Agreement. (Knight Decl. at ¶ 6.) The Arbitration Agreement is available to review at the 

new hire’s convenience. (Id. at ¶ 7.) In this case, Plaintiff went through the onboarding process and 

signed the Arbitration Agreement on August 9, 2021. (Id. at ¶ 8.)  

Plaintiff worked for Defendant from approximately August 2021 to November 2021 in Concord, CA. 

(Culler Decl. At ¶ 3.) Plaintiff filed the original complaint on June 22, 2022. Plaintiff filed the FAC on 

August 30, 2022. Defendant filed the instant motion November 28, 2022. 
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Analysis 

Preliminary Issues 

“Parties to an arbitration agreement may agree to delegate to the arbitrator, instead of a court, 

questions regarding the enforceability of the agreement.” (Tiri v. Lucky Chances, Inc. (2014) 226 

Cal.App.4th 231, 241; see also Aanderud v. Superior Court (2017) 13 Cal.App.5th 880, 891 [“parties 

can agree to arbitrate ‘gateway’ questions of ‘arbitrability,’ such as whether the parties have agreed 

to arbitrate or whether their agreement covers a particular controversy.”].) There are “two 

prerequisites for a delegation clause to be effective. First, the language of the clause must be clear 

and unmistakable. [Citation.] Second, the delegation must not be revocable under state contract 

defenses such as fraud, duress, or unconscionability.” (Id. at 242.) The Court is persuaded by Plaintiff’s 

authority that in the employment context, incorporation by reference of an arbitration provider’s 

rules does not meet the clear and unmistakable test for a delegation clause to be effective. (See Beco 

v. Fast Auto Loans, Inc. (2022) 86 Cal.App.5th 292, 305.) As a consequence, the Court will determine 

the question of arbitrability. 

The Court is not persuaded, however, that the transportation-worker exemption to the FAA applies. 

Under this exception, the FAA does not apply to “contracts of employment of seamen, railroad 

employees, or any other class of workers engaged in foreign or interstate commerce.” (Garrido v. Air 

Liquide Industrial U.S. LP (2015) 241 Cal. App. 4th 833, 839; Performance Team Freight Systems, Inc. v. 

Aleman (2015) 241 Cal. App. 4th 1233,1240.) The party opposing arbitration bears the burden of 

demonstrating that this exemption applies. (Performance Team Freight, 241 Cal. App. 4th at 1233, 

1241.) Plaintiff has not met this burden. 

Although Plaintiff testifies that he transported furniture made outside of California and that he drove 

on interstate highways, he does not testify that he himself drove out of state for deliveries. (See 

Culler Decl. at ¶¶ 5,6.) Plaintiff has not cited any California authority, and the Court is not aware of 

any, that applied the transportation-worker exception to a driver who drove only intrastate routes. 

(See Performance Team Freight Systems, Inc. v. Aleman (2015) 241 Cal.App.4th 1233, 1240 [noting 

that truck drivers "who cross interstate lines usually are considered transportation workers" but it 

was not clear that §1 would apply to drivers with only intrastate routes, and ruling on other 

grounds].) Furthermore, Plaintiff has not offered any explanation as to why he would get a different 

result under the CAA, so finding the exception in this case would make no difference to the Court’s 

ruling. 

Agreement to Arbitrate 

In the first instance, it is Defendant’s burden to demonstrate that an agreement to arbitrate Plaintiff’s 

individual PAGA claims exists. (Young v. Horizon West, Inc. (2013) 220 Cal.App.4th 1122, 1128; Serafin 

v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 172; Flores v. Evergreen at San Diego, LLC 

(2007) 148 Cal.App.4th 581, 586; Higgins v. Super. Ct. (2006) 140 Cal.App.4th 1238, 1249.) 

Defendant points the Court to Exhibit B to the Morgan Knight Declaration, the relevant arbitration 
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agreement (“Arbitration Agreement”). The Arbitration Agreement says, in relevant part (emphasis 

original): 

The Company and Employee agree to arbitrate any dispute, claim, or controversy 

(“claims”) that they may have against each other, with the exception of claims for 

Workers’ Compensation Benefits to treat work-related injury or illness. THE 

COMPANY AND EMPLOYEE AGREE THAT THEY ARE GIVING UP THEIR RIGHT TO BRING 

SUCH CLAIMS TO COURT AND UNDERSTAND THAT THEY HAVE NO RIGHT TO A JURY 

TRIAL ON THESE CLAIMS. 

Claims may only be brought by the parties individually. Claims may not be brought by 

either party as a representative of others, such as a class or representative action. 

Furthermore, neither party may participate in any proceeding as a class member. 

EACH PARTY THEREFORE WAIVES ANY RIGHT TO PARTICIPATE IN A CLASS OR 

REPRESENTATIVE ACTION THAT INVOLVES ANY CLAIMS SUBJECT TO ARBITRATION. 

The Arbitration Agreement does not have a severability clause. The closest provision is the following 

(emphasis original): 

A court or other person interpreting this Agreement should interpret it to the extent 

and in such a manner as to make it enforceable. If for any reason this Agreement is 

determined to be unenforceable, the Company and the Employee agree to give up 

their right to a jury trial on any claims that they may have against each other. 

Plaintiff does not dispute that he signed the Arbitration Agreement. Defendant has met its burden to 

show there is an arbitration agreement at issue. (Condee v. Longwood Management Corp. (2001) 88 

Cal.App.4th 215, 218-19.)  

Unconscionability 

Once the existence of an arbitration agreement is established, the burden is on the party opposing 

arbitration to prove a defense to its enforcement. (Alvarez v. Altamed Health Services Corp., supra, 60 

Cal.App.5th at 580.) Plaintiff argues that the Arbitration Agreement is invalid due to procedural and 

substantive unconscionability. “‘The prevailing view is that [procedural and substantive 

unconscionability] must both be present in order for a court to exercise its discretion to refuse to 

enforce a contract or clause under the doctrine of unconscionability.’” (Armendariz v. Foundation 

Health Psychare Services, Inc. (2000) 24 Cal.4th 83, 114.) Plaintiff has the burden of producing 

evidence and facts that support his claims of unconscionability. 

As to substantive unconscionability, Plaintiff points to the class action waiver, the jury trial waiver, 

and an implication that the arbitrator must be male. With respect to procedural unconscionability, 

Plaintiff points to the execution of the arbitration agreement as a condition of employment as well as 

Defendant’s failure to provide a copy of the applicable arbitration rules. The Court notes, however, 

that failure to provide the AAA’s Employment Arbitration rules does not render the agreement 
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procedurally unconscionable. (See Lane v. Francis Capital Management LLC (2014) 224 Cal.App.4th 

676, 691.) This is particularly true where the challenge to the enforcement of the agreement of the 

has nothing to do with the content of the AAA rules. (See Baltazar v. Forever 21, Inc. (2016) 62 Cal.4th 

1237, 1246.)  

Essentially, Plaintiff’s sole argument in support of procedural unconscionability is adhesion. (See Opp. 

at 10:3-5 [arbitration agreement offered as condition of employment].) It is not seriously disputed 

that this was an adhesion contract. However, procedural unconscionability is just one factor, not 

independently dispositive, supporting a conclusion of unconscionability.  

With respect to substantive unconscionability, Plaintiff’s semantic argument regarding the single use 

of the pronoun “he” in the Agreement is not well taken; there is no indication that this was intended 

to proscribe use of a male arbitrator and such an interpretation is not supported by the rest of the 

Agreement.  

The jury trial waiver, on the other hand, is susceptible to an interpretation as an unconscionable 

predispute jury trial waiver. (See Lange v. Monster Energy Co. (2020) 46 Cal.App.5th 436, 452.) 

Similarly, the class action waiver is contrary to public policy. (See Iskanian v. CLS Transportation Los 

Angeles, LLC (2014) 59 Cal.4th 348, 383.) To the extent that the arbitration clause itself contains a jury 

waiver, that is merely stating explicitly what is necessarily true from an arbitration provision: If the 

case is to be arbitrated, there won’t be a jury trial. The remaining, second jury waiver, as defendant 

points out, is not part of the arbitration agreement. On the contrary, it is expressly an exclusive 

alternative to it. The jury trial waiver applies only if the arbitration provision is found unenforceable. 

The class action waiver may also be questionable if viewed in isolation, depending on what it means 

exactly. There is nothing inherently unconscionable in requiring an individual plaintiff to arbitrate his 

individual claims, even if the effect of that requirement is to render unavailable the option of 

pursuing his individual claims in a class action in court. To the extent that the class action waiver were 

to be read more broadly – such as effectively forbidding an employee from being part of being a class 

action brought by someone else – it might be suspect. That issue, however, is not really presented on 

the present case. 

While the Court agrees that both the jury trial waiver and the class action waiver may be 

substantively unconscionable at least in part, the Court cannot conclude that the Agreement is 

“permeated” by unconscionability. (Armendariz, 24 Cal.4th at 122.) Severance of the class action and 

jury trial waiver is allowed under Civil Code § 1670.5. Civ. Code § 1670.5 states, “If the court as a 

matter of law finds the contract or any clause of the contract to have been unconscionable at the 

time it was made the court may refuse to enforce the contract, or it may enforce the remainder of 

the contract without the unconscionable clause, or it may so limit the application of any 

unconscionable clause as to avoid any unconscionable result.” As a consequence, the Court in its 

discretion severs the jury trial waiver and the class action waiver from the Arbitration Agreement. 
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Viking River 

Having determined that there is a valid and enforceable Arbitration Agreement, the Court now turns 

to the scope of claims subject to arbitration and the application of the Viking River decision. 

Defendant makes the following arguments: that Plaintiff agreed to individually arbitrate all disputes 

arising out of or related to the Agreement or his employment with Defendant; that the Agreement is 

valid and covers Plaintiff’s PAGA claims; under Viking River, Plaintiff must arbitrate his PAGA claim on 

an individual basis; and that Plaintiff therefore lacks standing to pursue his remaining representative 

PAGA claims. 

In Viking River Cruises, Inc. v. Moriana (2022) 142 S.Ct. 1906, the United States Supreme Court 

overruled Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, to the extent that its 

holding was preempted by the FAA. The Court concluded that (1) a PAGA claim could be split into 

“individual” and “representative” portions, and (2) the individual portion could be compelled to 

arbitration. However, Viking River Cruises did not overrule Iskanian to the extent it precludes “a 

wholesale waiver of PAGA claims.” (Id. at 1924-25.) 

Defendant asks the Court to dismiss the representative PAGA claims. The Court instead finds staying 

the action as to Plaintiff’s representative PAGA claims is the appropriate course.  

As the concurring opinions by Justices Sotomayor and Barrett point out, the Supreme Court’s 

statements in Part IV of the Viking decision may not be an accurate reflection of California law, 

California courts “have the last word” on California law in that regard, and the comments in Part IV 

were “not necessary to the result.” (Viking, supra, 142 S.Ct. at 1925-26.) The Court respectfully 

disagrees with the Viking Court's statements regarding California law and the employee's standing to 

pursue representative PAGA claims in light of, among other decisions, the California Supreme Court 

decision in citing Kim v. Reins International California Inc. (2020) 9 Cal.5th 73. In Kim, the California 

Supreme Court expressly held that an employee retains standing to assert representative PAGA 

claims of other aggrieved employees even after the plaintiff employee’s individual claims for Labor 

Code violations are fully settled and resolved. (Id. at 85-89.) Kim states that the employee has 

standing under PAGA if “one or more of the alleged violations was committed” against him and that 

“PAGA standing is not inextricably linked to the plaintiff's own injury.” (Id. at 85.) 

To the extent there is doubt regarding PAGA standing by a plaintiff whose individual PAGA claims are 

ordered to arbitration despite Kim’s interpretation of PAGA standing, the Court is also aware that the 

issue will likely be resolved in the relatively near future in Adolph v. Uber Technologies currently 

pending before the California Supreme Court. The California Supreme Court docket reflects that as of 

November 8, 2022, the case has been fully briefed. The Court finds good cause to stay the action to 

the extent it embraces Plaintiff's representative PAGA claims under the circumstances. 
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3. 9:00 AM CASE NUMBER:  C22-01781 
CASE NAME:  SAPHINA ELLIS VS. GRAVES DEANNA 
 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT  
FILED BY: GRAVES, RASHIDA 
*TENTATIVE RULING:* 
 
Defendant Rashida Graves demurs to the first amended complaint, but the Court file contains no 
proof that the demurrer was served. The Court’s initial tentative was therefore to take the demurrer 
off calendar for lack of service. 
 
On the morning of February 8 the Court became aware that a late opposition was filed two days prior, 
followed by an equally late reply (objecting to the lateness of the opposition). Given that the problem 
appears to have arisen from defendant’s failure to serve in the first place, however, the Court will be 
considering both sides’ briefs. 
 
Not, however, today. The demurrer and motion to strike (Line 4) are continued to February 23. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  C22-01781 
CASE NAME:  SAPHINA ELLIS VS. GRAVES DEANNA 
 *HEARING ON MOTION IN RE:  STRIKE  
FILED BY: GRAVES, RASHIDA 
*TENTATIVE RULING:* 
 
See Line 3. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSC18-01594 
CASE NAME:  HAWKES  VS.  BRENTWOOD PALMILLA 
HEARING ON MOTION TO COMPEL ARBITRATION  
FILED BY:  WILLIAM LYON HOMES 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to February 16, 2023, at 9:00 a.m., in Department 12. 
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6. 9:00 AM CASE NUMBER:  MSC20-00497 
CASE NAME:  LOPEZ, ET AL. VS PEAK CALIFORNIA RESTAURANT 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: LOPEZ, JESSICA 
*TENTATIVE RULING:* 
 

Plaintiff Jessica Lopez moves for preliminary approval of her class action and PAGA settlement 
with defendant Peak California Restaurant Group LLC. Peak operates a number of IHOP restaurants in 
California. Plaintiff previously worked at one of these restaurants. The settlement covers the claims of 
current and former hourly or non-exempt employees at defendant’s restaurants. 

The motion will be granted if plaintiff provides a compliant declaration concerning submission 
of this proposed settlement to LWDA. 

A. Background and Settlement Terms 

The original complaint was filed on March 9, 2020. There are a number of claims in the 
complaint, but they all arise generally from the allegation that defendant made a practice of 
understaffing its restaurants, resulting in pressure for employees to work through their meal and rest 
breaks, begin working prior to the starts of their shifts, and finish tasks after the ends of their shifts. 
Defendant’s motion to compel arbitration of plaintiff’s individual claims. She commenced an 
arbitration, but the case was settled at mediation prior to the completion of arbitration. 

(There is also another pending parallel lawsuit, which is stayed pending appeal of an 
arbitration ruling. The individual claims in that case have been settled, and all but one of the asserted 
claims in that action would be covered by this settlement; the exception is not deemed suitable for 
class treatment.) 

The settlement would create a gross settlement fund of $2 million. The class representative 
payment to the plaintiff would be $10,000. Attorney’s fees would be $666,600 (one-third of the 
settlement). Litigation costs would be capped at $50,000, though it is anticipated that they will be 
about $15,000. The settlement administrator’s costs are estimated at $10,290.  (They may be higher if 
a second distribution is called for; but that hypothesis assumes higher total payouts to participating 
class members.) PAGA penalties would be $25,000, resulting in a payment of $18,750 to the LWDA. 
The net amount paid directly to the class members would be about $1,275,000. The fund is non-
reversionary. There are an estimated 800 class members. Based on the estimated class size, the 
average net payment for each class member is approximately $1,600, though the individual payments 
will vary considerably due to proration based on total work weeks per employee. 

The entire settlement amount will be deposited with the settlement administrator shortly 
after final approval of the settlement. 

The proposed settlement would certify a class of all current and former non-exempt or hourly 
employees employed at defendants’ California restaurants from March 9, 2016 through the date of 
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preliminary approval. 

The class members will not be required to file a claim. Class members may object or opt out 
of the settlement. (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.  

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable. If the amount not distributed to participating class members (through inability to trace, 
or non-cashing of checks) exceeds 10% of the total settlement, there will be a supplemental 
distribution to participating class members. Otherwise, undistributed funds will be paid to a be paid 
to a cy pres beneficiary, the Legal Aid Society of San Mateo. 

The settlement contains release language covering all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the complaint, including a 
number of specified claims. Under recent appellate authority, the limitation to those claims with the 
“same factual predicate” as those alleged in the complaint is critical. (Amaro v. Anaheim Arena 
Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope 
of the allegations of the complaint.” “Put another way, a release of claims that goes beyond the scope 
of the allegations in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop 
Grumman Corp. (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

The parties engaged in informal discovery, resulting in the production of substantial 
documents. The matter settled after arms-length negotiations, which included a session with an 
experienced mediator. It settled on the basis of a mediator’s proposal. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. Among these risks is the 
issue that the nature of the claims asserted – meal and rest break violations, and off-the-clock work – 
are difficult to prove overall, and could well be a challenge for class certification. Defendant had 
facially compliant written policies on these subjects, so it would be necessary for plaintiff to prove 
that these policies were not complied with on a systematic basis. 

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

Counsel attest that a notice of violations was transmitted to the LWDA prior to the filing of 
the case. However, there is no indication in counsel’s declaration that a notice of this settlement was 
transmitted to the LWDA. That needs to be done promptly, and this preliminary approval will not be 
effective until proof of compliance has been filed with the Court. 
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B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements. 

(Id., at 64.) The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory. Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.” (Id., at 505.) Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.  

Similarly, litigation costs and the requested representative payment of $10,000 for the 

plaintiff will be reviewed at time of final approval. Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-
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07. 

D.  Discussion and Conclusion 

As noted above, the Court lacks a declaration concerning submission of this settlement to the 

LWDA. Such a supplemental declaration should be filed by February 17, 2023. 

Subject to the submission of the declaration in question, the Court finds that the settlement is 

sufficiently fair, reasonable, and adequate to justify preliminary approval. The motion will be granted. 

Counsel will be directed to prepare an order reflecting this tentative entire ruling, the other 

findings in the previously submitted proposed order, and to obtain a hearing date for the motion for 

final approval from the Department clerk. Other dates in the scheduled notice process should track as 

appropriate to the hearing date. The ultimate judgment must provide for a compliance hearing after 

the settlement has been completely implemented. Plaintiffs’ counsel are to submit a compliance 

statement one week before the compliance hearing date. Five percent of the attorney’s fees are to be 

withheld by the claims administrator pending satisfactory compliance as found by the Court. 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-00935 
CASE NAME:  MACERICH VS. RUDOLPH & SLETTEN 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE A 1ST AMENDED COMPLAINT  
FILED BY: MACERICH HHF BROADWAY PLAZA LLC A DELAWARE LIMITED LIABILITY COMPANY 
*TENTATIVE RULING:* 
 
Plaintiff Macherich’s unopposed motion for leave to file a first amended complaint is granted. 
Plaintiff must file the first amended complaint, in the form attached to the Lewis Declaration, as a 
freestanding new pleading, by February 16, 2023. The first amended complaint must be served in 
ordinary course on all previously appearing parties. 
 
Any now-existing defendant that feels it necessary to file a new answer to the first amended 
complaint may do so within 30 days after service of that pleading on the defendant. If existing 
defendants do not serve new answers, however, their previously filed answers to the original 
complaint will be deemed their answers to the first amended complaint. 
 
Plaintiff is to serve the first amended complaint and summons on newly added defendants within 30 
days following filing in this Court of the first amended complaint. 
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8. 9:00 AM CASE NUMBER:  MSC20-01102 
CASE NAME:  NGUYEN VS REYES 
 *HEARING ON MINOR'S COMPROMISE    
FILED BY:  
*TENTATIVE RULING:* 
 
The proposed minor’s compromise is approved. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC20-01895 
CASE NAME:  SHANKAR VS ARAG 
 *HEARING ON MOTION TO COMPEL RESPONSES FROM PLTF TO QUESTIONS NOT ANSWERED AT 
DEPO  
FILED BY: ARAG, LLC 
*TENTATIVE RULING:* 
 
Defendant’s motion to compel responses at deposition is granted. Plaintiff is ordered to attend a 
renewed deposition at the offices of defendant’s counsel on Friday, February 17, 2023, at 10:00 a.m., 
unless a different time and date is agreed to in advance by both sides. At that deposition, plaintiff is 
ordered to give full, direct, non-evasive, and factual answers to all questions on the following topics. 
 

1. Questions regarding the legal services Bradley Kraemer provided to Plaintiff in the Ohio 
lawsuit. 

2. Questions regarding Plaintiff’s efforts to oppose his ex-wife’s efforts to register the Monterey 
County order in the Ohio Court. 

3. Questions regarding Plaintiff’s communications with ARAG. 
4. Questions regarding the basis and amount of Plaintiff’s alleged damages. 
5. Questions regarding Plaintiff’s review of his legal plans. 

 
Plaintiff may make objections for the record to the forms of questions, but he may not refuse to 
provide factual answers on the basis of those objections. He may not interpose any objections of 
relevance or privacy. 
 
Plaintiff is warned that any further resistance to proper discovery, or refusals to provide proper 
discovery, may expose him to issue sanctions, as well as monetary sanctions. 
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10. 9:00 AM CASE NUMBER:  MSC22-00271 
CASE NAME:  COLBURN VS MARK BEAMISH WATERPROOFING, INC. 
 *FURTHER CASE MANAGEMENT CONFERENCE    
FILED BY:  
*TENTATIVE RULING:* 
 
If either side seeks to contest the tentative on Line 11, counsel should also appear (by zoom if 
preferred) to discuss the further course of this case. If the tentative on Line 11 is adopted, however, a 
CMC will be needless at this point. The case will be set for further CMC on August 8, 2023, at 8:30 
a.m., for the purpose of monitoring the status of the Venegas case. 
 

 

  

    
11. 9:00 AM CASE NUMBER:  MSC22-00271 
CASE NAME:  COLBURN VS MARK BEAMISH WATERPROOFING, INC. 
 *HEARING ON MOTION IN RE:  JUDGMENT ON THE PLEADINGS OR STAY RELATED PROCEEDINGS  
FILED BY:  
*TENTATIVE RULING:* 
 
Defendant Mark Beamish Waterproofing moves for dismissal or stay of this case, in favor of a parallel 
and prior-filed action in Orange County Superior Court, the Venegas case. The motion for judgment 
on the pleadings, and for a plea in abatement, are denied. However, a conditional stay of this action 
is granted, subject to the possibility of either or both parties seeking to coordinate this case with the 
Venegas case. 
 
Preliminary Observations 
 
The key points of contention between the parties on this motion predictably center on a substantial 
difference between this case and the Venegas case – namely, that Venegas is pleaded only as a PAGA 
action, whereas this case is filed as both a PAGA claim and a purported class action. Looking back over 
the parties’ papers, however, it is striking that defendant’s moving papers make no mention at all of 
that important feature, even though it was surely obvious that that would be an important point in 
briefing the motion. Indeed, even after plaintiff’s opposition expressly centered its discussion on that 
point, defendant’s reply brief still does not acknowledge the problems raised by the class claims in 
the present case. That, bluntly, is a serious breach in candor to the Court, as well as just plain bad 
advocacy. 
 
And things get worse from there. In its most recent filing, defendant seeks to shrug aside the problem 
of potential class-action treatment by asserting that no class could ever get to the point of 
certification, because most or all of the employees involved have signed arbitration agreements 
waiving class-action claims. Why is the Court hearing about this only at this belated juncture on this 
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motion? And more to the point, where is the proof that there is any truth or substance to defendant’s 
waiver assertion? The word “sandbag” comes to mind; so does the word “ambush”. And indeed, 
given the facts that (1) plaintiff has been expressly offering since October to dismiss his class-action 
claims if defendant can produce the asserted class-action waiver documents, but (2) defendant 
nevertheless has yet to provide those waivers in response, so does the word “bluffing”. 
 
The Court flatly disregards defendant’s “class action waiver” ploy for purposes of this motion, for lack 
of evidence and for lack of timely assertion. The Court will decide this motion on the assumption that 
plaintiff and the members of the proffered class face no obstacles of class-action waivers or 
arbitration agreements. 
 
The Court’s Initial Tentative 
 
This motion was originally calendared two weeks ago. The Court’s tentative ruling for that date read 
as follows: 
 

This motion is continued to February 9, 2023, at 9:00 a.m. Counsel are to file and serve 
statements by Thursday, February 2, addressing whether it would be appropriate to seek 
coordination of this action with the Venegas action (or another procedural step such as 
transfer), as an alternative to the more inflexible options advocated by the two sides. 
 
The present action is a purported class action and PAGA complaint, asserting a variety of 
alleged wage-and-hour violations by defendant Mark Beamish Waterproofing. However, a 
prior-filed case, the Venegas action, had already been filed in Orange County Superior Court, 
alleging substantially the same set of alleged violations. That case is filed as a PAGA-only case, 
with no purported class action. 
 
There appears to be no substantial dispute that the two actions cover essentially the same 
substantive set of issues, as to the legality of defendant’s wage-and-hour practices. 
Accordingly, it would be inefficient, and would quite possibly lead to inconsistent results, for 
both actions to proceed independently and substantively, each as if the other action were not 
pending. 
 
On the other hand, because the Venegas action is PAGA-only and this case also includes a 
purported class action, it would be inappropriate to dismiss this case entirely, overlooking the 
possibility that it may become necessary to proceed with class certification and class 
remedies. (That assumes, of course, that the Venegas plaintiffs do not seek to add a class 
component to their own case, as may occur.) 
 
On this motion, the parties present two competing and stark procedural alternatives, each of 
which is problematic. Defendant, the movant, seeks to stay this action entirely, in favor of 
Venegas. That, if granted, would likely have the practical effect of shutting this plaintiff out 
from any direct participation in the broader dispute. But plaintiff, resisting the motion, asks 
the Court simply to ignore Venegas and allow this case to proceed, with the certainty of 
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inefficient and duplicative effort, and the significant risk of inconsistent results. 
 
The Court invites both sides’ thoughts as to whether there may be a middle procedural 
course that avoids the downsides of the two extremes, such as coordination or transfer. 

 
In response, plaintiff indicates that he is “amenable” to coordination, but still objects to a stay. 
Defendant, as noted, asserts without evidentiary support that there is no viable issue in the case of a 
potential class action; but it still overlooks the issue, even on a PAGA-only basis, of the present 
plaintiff finding himself effectively shut out of litigating his claims if a straightforward stay is entered. 
 
Accordingly, as the longer exposition below explains in more detail, the Court enters a partial stay in 
this action, but without prejudice to plaintiff pursuing other procedural paths to meaningful 
participation in the Venegas litigation, such as by seeking coordination. 
________ 
 
Defendant Mark Beamish Waterproofing’s Motion for Judgment on the Pleadings is denied. However, 

its Motion to Stay is granted. This action is stayed until one of the following developments occurs: 

(1) The Venagas Action, Jose Venegas v. Mark Beamish Waterproofing, Inc., Orange County 

Superior Court, Case No. 30-2021-01228505-CU-OE-CXC, is finally resolved by judgment, 

settlement, or otherwise. 

(2) The coordination motion judge or, if a petition is granted, the coordination trial judge, 

issues an order that the stay is lifted in whole or in part. The present order is without 

prejudice to any intervention/coordination motion/petition that plaintiff may bring in the 

Venegas Action.   

(3) This court enters a further order upon the noticed motion of either side. 

During the stay, defendant’s counsel shall keep plaintiff’s counsel timely advised of any proceeding in 

the Venegas action that might arguably result in a bar to claims in this stayed action. Such 

proceedings include, but might not be limited to, a motion to approve any proposed settlement of the 

Venegas action, or some other dispositive motion made in the action. 

The basis for this ruling is as follows. 

Background  

Plaintiff Malo Santos Colburn filed this class action against defendant MBW on February 9, 2022. In 

the complaint, plaintiff alleged the following causes of action: (1) failure to pay minimum wages; 

(2) failure to pay overtime; (3) failure to provide meal breaks; (4) failure to provide rest breaks; 

(5) failure to indemnify necessary business expenses; (6) failure to timely pay final wages at 

termination; (7) failure to provide accurate wage statements; (8) UCL violation, based on the same 

Labor Code violations. Plaintiff then filed a First Amended Class and Representative Action complaint 

on April 19, 2022, in which he alleges an addition cause of action to recover civil penalties under 
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PAGA.    

Another PAGA plaintiff, Jose Venegas, already had a pending PAGA-only suit against MBW asserting 

the virtually the same labor code violations, Venegas v. Mark Beamish Waterproofing, Inc., Orange 

County Superior Court, Case No. 30-2021-01228505-CU-OE-CXC, filed on October 27, 2021. 

MBW now demurs to the FAC pursuant to Code of Civil Procedure §§ 430.10(c) and 597, arguing that 

an abatement or stay of this action is mandatory because this case involves the same parties and 

causes of action as the Venegas case. Alternatively, MBW asks the court to exercise its discretion to 

stay the proceeding, consistent with the doctrine of exclusive concurrent jurisdiction, and in the 

interest of justice and to promote judicial efficiency. (Code of Civil Procedure §§ 128(a), 187.) 

Plaintiff opposes on the grounds that neither the parties nor the claims alleged in the two actions are 

the same and coordination is the appropriate method for dealing with this sort of situation. 

Request for Judicial Notice 

Defendant requests judicial notice of three documents: the operative first amended complaint, the 

complaint filed in Venegas and a December 21, 2021 minute order in Venegas offered to show that 

the Superior Court in Orange County has taken jurisdiction of the Venegas case. Judicial notice is 

unnecessary as to pleadings in this case. The request is unopposed and is granted as to pleadings in 

the Venegas case. (Evidence Code §§ 452, 453.) 

Discussion 

Section II of MBW’s opening memorandum provides a detailed comparison of the two actions, which 

are indisputably related. The two PAGA actions cover the same claims – factually and legally – and the 

same aggrieved employees. The only difference between the two cases is that Colburn alleges a cause 

of action for failure to indemnify necessary business expenses in violation of Labor Code ss 2802, 

which is not specifically alleged in Venegas. Colburn alleges class claims in addition to PAGA claims. 

Mandatory Abatement  

To succeed on a statutory plea in abatement, a defendant must show that “there is another action 

pending between the same parties on the same cause of action.” (Plant Insulation Co. v. Fibreboard 

Corp. (1990) 224 Cal.App.3d 781, 787.) “Absolute identity of the parties” is required for a statutory 

plea in abatement. (Id. at p.788.) The actions are on the same cause of action, for purposes of 

abatement, if “a judgment in the first action would be a complete bar to the second action.” (Ibid.) 

“[A]batement is not appropriate where the first action cannot afford the relief sought in the second.” 

(Lawyers Title Ins. Corp. v. Super. Ct. (1984) 151 Cal.App.3d 455, 459.) 

Here, MBW cannot show its entitlement to mandatory abatement because an absolute identity of the 

parties is required. The real party of interest in each PAGA action is the State of California and the 

named defendant in each action is the same, MBW. Were Colburn a PAGA-only action, there would 

be an identity of parties. However, Colburn is a representative plaintiff pursuing claims individually 
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and on behalf of a putative class. Absent authority allowing the Court to disregard these separate 

roles, it finds that the cases lack absolute identity of parties. 

Nor can MBW show the actions are on the same cause of action for purposes of abatement. A 

judgment for MBW in Venegas would not bar this action because Venegas asserts PAGA claims only, 

and this case includes class claims. While “judgment in [a PAGA] action is binding not only on the 

named employee plaintiff but also on government agencies and any aggrieved employee not a party 

to the proceeding" (Arias v. Superior Court (2009) 46 Cal. 4th 969, 986), “the nonparty employees, 

because they were not given notice of the action or afforded any opportunity to be heard, would not 

be bound by the judgment as to remedies other than civil penalties.” (See Id., at 987.) As a result, a 

judgment in Venegas cannot be a complete bar to a judgment in this action and MBW does not satisfy 

this requirement for mandatory abatement. 

Exclusive Concurrent Jurisdiction and MBW’s Request for Discretionary Stay 

The rule of exclusive concurrent jurisdiction applies when another superior court in this state has 

already taken jurisdiction over the subject matter of a dispute. It is “similar in effect to the statutory 

plea in abatement” but is “applied more expansively” and can apply even when the grounds for a 

statutory plea in abatement are not present. (Plant Insulation, supra, at 788.) It is not necessary that 

the first action be able to dispose of the second by res judicata. (Id. at 789.) The test is whether the 

court in the earlier-filed suit (1) has “the power to bring before it all the necessary parties” (even if 

the parties are not identical), (2) has the power to litigate all the issues and grant all the relief to 

which any party in the second suit might be entitled to under the pleadings. (Id. at 788.)  

Even where the rule of exclusive concurrent jurisdiction does not apply, "[g]ranting a stay in a case 

where the issues in two actions are substantially identical is a matter addressed to the sound 

discretion of the trial court." (Thompson v. Continental Ins. Co. (1967) 66 Cal.2d 738, 746; see also 

Simmons v. Superior Court (1950) 96 Cal.App.2d 119, 125 [“If proceedings should be stayed ... it is in 

order to avoid a multiplicity of suits and prevent vexatious litigation, conflicting judgments, confusion 

and unseemly controversy between litigants and courts.”].) 

The Orange County Superior Court was the first to assume jurisdiction of the PAGA claims. However, 

Orange County does not, strictly speaking, have the power to litigate all issues and grant all relief to 

which any of the parties might be entitled under the pleadings, nor bring before it all of the parties, 

because the cases are pending in different courts, this case includes class claims, and the cases have 

not been coordinated.  

Common questions of law and fact significant to the litigation predominate in this case. Any 

differences between the questions of law and fact—such as Labor Code § 2802 being a PAGA 

predicate in Colburn—are insignificant in comparison. Duplicative proceedings will require 

overlapping discovery to be taken, inconveniencing the parties, witnesses, and counsel. A stay of this 

action will avoid repetitive discovery motion practice and promote more efficient use of judicial 

resources.  
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Plaintiff again points out that a result in Venegas will not necessarily be binding on the present 

employee-plaintiffs. To the Court’s thinking, however, that is more problem than solution. It does not 

befit either judicial economy or fairness for defendant, having (hypothetically) either won or lost 

these claims in Orange County, to be called on to have to refight the same fight, with potentially 

different results, in this action. Instead, if plaintiff seeks to avoid having his (and his fellow class 

members’) fate decided without his participation, the answer is for him to participate in the Orange 

County action rather than seeking to relitigate everything here. 

Coordination 

Plaintiff argues that coordination is a superior procedural mechanism for addressing the procedural 

concerns with regard to potentially duplicative litigation and a possible inconsistent judgment that 

the rule of exclusive concurrent jurisdiction is designed to address. The Court agrees in large part, but 

that concern does not defeat the motion. The Court is granting a stay, subject to later action by the 

Court assigned to preside over the coordinated proceedings, if coordination is sought and granted. 
 

  

 


